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POWERS. 



NAKED POWERS," AND "POWERS COUPLED WITH AN INTEREST,' 
OR "WITH A TRUST." 



While I think with the editor of the Register that the opinion of 
the able and learned judge, in the case of the Sulphur Mines Co. v. 
Thompson, published in the December number of the Register, 
abounds in cogent reasoning and argument, as well as citations of ir- 
refragable authorities to sustain nearly all the interesting propositions 
asserted and decided, yet I felt a painful sense, towards the end, of 
what struck me as obvious and regrettable lapses, in one or two par- 
ticulars, from the uniform flow of lucid logic and law that had gone 
before. 

I could not see the force of any argument made or authority cited 
to show that the personal representative of the trustee in the trust 
deed involved ' ' was clothed with a naked power not coupled with an 
interest," much less to show that the grantee of such representative 
in a deed purporting to have been in all respects properly made and 
executed, and regularly recorded more than sixty years before the trial, 
or those claiming under such grantee, should have imposed upon them 
the burden, impossible then to be performed, of proving that such 
deed was what it purported to be, and its recitals in conformity with 
the facts. The demand of such proof, under such circumstances, would 
sound of irony, if it did not proceed from so high a source. 

It is said that Cicero, in pleading for the freedom of the city for the 
poet Archias, when the tables of his enfranchisement, which had been 
lost, were yet demanded as proof, exclaimed : ' ' Here you demand the 
production of the archives of Heraclea, which it is known to us all 
perished in the Italian wars ! Ridiculous, to have no reply to the evi- 
dence we have, and to demand that which it is impossible we should 
have!" 
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These recitals are the solemn declarations and memoranda made by 
the chosen agent of both parties, the grantor in the trust deed and the 
creditor secured by it, as to matters those parties had mutually confided 
to him, the truth of which he was bound to know ; and upon ordinary 
principles of evidence they were admissible, after his death, as proof 
- of the facts, and admissible, too, as res gestae explaining the principal 
transaction, the doctrine of res inter alios having no more application 
to them than to the trust deed itself. 1 Starkie on Evidence, 62-3-4-5, 
298-9, 300, 301, marg. It would seem to be hard to instance a case 
where the principle involved in the maxim omnia rite esse acta more 
forcibly applies ; or where that other maxim, " antiquity of time forti- 
fieth all titles, aad supposeth the best beginning the law can give 
them, ' ' better deserved effective application. The law ever presumes 
against fraud and in favor of innocence ; ' ' and in general where a 
person is required to do an act, the omission to do which would be 
criminal, the performance of that act will be intended until the con- 
trary be shown. "...." So where one who suffered a recovery had 
power to do it, it will be presumed that it was done with all the legal 
requisites." .... "And it is the peculiar province of the jury to 
deal with presumptions of this description. ' ' 1 Starkie on Evidence 
684, 686, marg. 

In addition to these internal evidences of the verity of the recitals 
contained in the deed there were other pregnant evidences; the land 
was the next year after the conveyance, in 1832, charged on the land 
assessment and tax books to the estate of Pottie, whose executor. Thomp- 
son, took the deed fof-the benefit of the estate ; the taxes were paid by 
him or the legatees ever afterwards; and, no word of complaint of the 
sale and conveyance was ever whispered by Grady or any one claiming 
under him. What right had any outsider to complain ? 

It would seem, therefore, that the jury was well warranted in find- 
ing, as it did find, in favor of the due and proper execution of the 
deed to Thompson, executor, even if it were true that the grantor was 
invested with only "a naked power." 

While the distinctions between "naked powers" and "powers 
coupled with an interest," or as Perry has them, "mere powers " and 
" powers coupled with a trust," and the cases falling within either 
class, " have the appearance," as Chancellor Kent says, "of too curi- 
ous and overstrained refinements, ' ' it would hardly, at this day, but 
for the decision in hand, be disputed, in view of the authorities, some 
of which will be cited, that if the power and direction to sell be given 
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by deed or will, and imposes upon the donee of the power a duty or 
trust to be performed for the benefit of some one else mentioned in the 
instrument, then the power is not "a naked power," but "a power 
coupled with an interest or with a trust; " and that this is so whether 
the donee be invested with the legal title or not. 

In Brown v. Armistead, 6 Ran., Judge Carr, after giving at pp. 
597-8 illustrative instances of the old and narrow rulings, saying, 
according to them if land be devised to A and B, executors, with direc- 
tion to sell and dispose of the money to C and D, this was ' ' a power 
coupled with an interest," because the legal estate passed to the execu- 
tors; but if testator simply directed that his lands should be sold and 
the money disposed of in some way, this was ' ' a naked power ' ' be- 
cause no estate or interest passed to the executors, with decided disap- 
proval and reprobation of such rulings added: "This was sacrificing 
reason and justice to narrow views of strict technical form, for nobody 
could fail to see that in each case the intention of the testator was to 
turn the land into money and give that to C and D; and that in each, 
equally, the executors were merely the instruments for effectuating 
such intention." 

The provision conferring the power in that case was : ' ' My will and 
desire is that my executors sell at public sale all my lands, provided it 
will sell for as much in their judgment as will be equal to its value." 
The sale was made by an administrator c. t. a., and privately, and it 
was contended that the power was a naked power and the sale invalid, 
but contrariwise it was held that ' ' it was not a pure and simple power, 
but a power blended with a trust," to be executed for the benefit of 
others. 

Taylor v. Renham, 5 How., is a like case. At p. 267 Judge Wood- 
berry says : ' ' One of the tests on the subject of powers is that a naked 
power to sell may be exercised or not by the executors, and is discre- 
tionary; while an imperative direction to sell and dispose of the pro- 
ceeds in a certain way, is a power coupled with a trust. ' ' 

Peters v. Beverley, 10 Peters, 532, involved the same question, and 
was argued by very able and distinguished counsel, one of whom re- 
ferred to the above case of Brown v. Armistead, and the provision of 
the will there was: "I wish all my debts to be as speedily paid as 
possible, for which purpose I desire that the tract of land on which 
Dulin lives, together with all personal property thereon, may be sold 
and applied to that purpose; and in aid of that, as soon as sales can 
be effected, so much of my city property as may be necessary to effect 
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that object." Judge Thompson, delivering the opinion of the court, 
referred to the confusion and nicety in English cases' on this question 
of powers, and said there was less of it in the American cases, and 
concluded thus at p. 567 : ' ' We entertain a very decided opinion that 
the power to sell given by this will is a power coupled with an interest, 
which survives and may be executed by the surviving executor." 

Mosby v. Mosby, 9 Gratt. 584, and Carrington v. Godden, 13 Gratt. 
587, are cases of the same sort, involving the same questions, decided 
the same way. In the latter case there was evidence showing or 
strongly tending to show that the executors had violated their duties in 
making the sale and conveyance (p. 592), but the jury was instructed 
to disregard this evidence (p. 594), and this was sustained (p. 608-9), 
even though the defendant in the ejectment was a legatee under the 
will and contested the sale; the court holding that the legatees had an 
easy mode of avoiding the sale by a suit in equity brought in proper 
time, and should not be permitted to raise the objection to the title of 
the purchaser, at law, especially after a great lapse of time, &c. 

There is no substantial difference between the powers conferred by 
the wills in these cases, and the power conferred by the Grady trust 
deed. They are all equally powers of sale coupled with trusts to be 
performed for specific objects, trusts which a court of equity would en- 
force, trusts which the legislature has provided easy modes for having 
executed when the executor or trustee dies before executing them, and 
powers therefore which fall in the category of powers coupled with a 
trust or an interest; and for the rules governing which, and the effect 
and construction of deeds made in executing them, we find fit illustra- 
tions in these cases, and in Taylor v. King and in Harris v. Harris, 
6 Munford, 358, &c, and in Robinett v. Preston, 4 Gratt. 141. 

The cases referred to by the learned judge to sustain the rigid rule 
applied, Flanagan v. Grimmett, 10 Gratt. 421, and others, are all 
cases of tax sales and titles, in which the totally different rule is appli- 
cable, that where property is taken under statutory authority in dero- 
gation of common law and right, in ex parte proceedings and proceed- 
ings for enforcing a forfeiture or penalty, every requisite of the statute 
having the semblance of benefit to the owner must be complied with, 
or the proceeding will be void and ineffectual. 

In one of the earliest cases in Virginia on this subject, Yancey v. 
Hepburn, 1 Munf. 419, cited in Flanagan v. Grimmett, 10 Gratt. 421, 
Fleming, P. , said : " It has been well observed by Judge Tucker that 
wherever an authority is given to an officer or other person, by law, 
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whereby the estates or interests of other persons may be forfeited or 
lost, such authority must be strictly pursued in every instance; and I 
will add that penal laws of eyery description are to be strictly con- 
strued, and nothing therein taken by implication or intendment; and 
the laws subjecting lands to be sold for the payment of taxes I con- 
sider highly penal." It was, I submit with all deference, but with all 
confidence, a mistake to draw from such cases the rule for the case in 
hand. They were certainly cases of " naked powers," and the strict- 
est rules were applicable to them. But this is a case of " a power 
coupled with a trust," as indeed the" learned judge had, in a preced- 
ing part of his opinion, shown, by argument and authorities. And 
yet, inconsistently therewith, he finally, on page 603, asserts that the 
personal representative of the trustee was "clothed with a naked 
power, not coupled with an interest, ' ' and proceeds to apply to his acts 
and deed the strict and rigid rules applicable only to the acts and 
deeds of oificers, clothed with a naked power by statutes of a highly 
penal nature, involving the forfeiture and loss, often of valuable es- 
tates, for a mere pittance, in derogation of common law and common 
right. 

It is worthy of notice, too, that the original owners of the lands for- 
feited, or persons claiming under them, were the contestants in those 
cases and not a stranger to their titles, or a mere squatter. 

Many titles resting upon deeds made by the personal representatives 
of trustees, since the Code of 1849, are liable to be defeated and an- 
nulled, if the ruling in this case shall stand and be applied to them; 
and it is to be hoped that the court, having shown a laudable disposi- 
tion to depart from or overrule precedents it conceived to be incon- 
sistent with sound principles, will be ready, if an opportunity arises, 
to reconsider and reverse its present decision, if it shall be convinced 
it is not founded in sound principles. 

W. B. Pettit. 

March 1, 1897. 



